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THE LAW AND RESPONSIBILITY. 

LEGAL responsibility is exactly equivalent to liability to pun- 
ishment. The sole question in every case is : Is this 
person liable, by the law of the land, to be punished for the 
act which he has done? Properly moral obliquity does not 
enter, at least directly, into crimes. Crimes are injuries to the 
persons, property, or peace of people, and not offences against 
their conceptions of morality. The principal aim of public jus- 
tice is to present persons innocent of offence with such examples 
as will deter them from becoming offenders. The criminal law 
is negative in its aim. The lex talionis may have been its origin ; 
it is not now its animating principle. It does not contemplate re- 
taliation or punishment for the sake of vengeance. It only 
attempts to furnish the convicted criminal with such memories of 
suffering as will prevent him from repeating his offence and, at 
the same time, to deter others by the example shown. 1 This 
negative principle determines the whole character of the criminal 
law. Thus it is that the heinousness of an offence in the eyes of 
the law can never be measured by moral standards. For example, 
to the moralist fraud must always be a more serious wrong than 
theft, since it involves at once greater intelligence and a fixed de- 
termination to evil, but the common law regards larceny as a 
felony, while fraud is only a misdemeanor. 

Moral guilt does not determine criminality. Moral responsi- 
bility may exist without legal responsibility. Thus a child of six 
may steal, knowing that it does wrong, but English law refuses to 
regard such a child as capable of any crime. Equally legal re- 
sponsibility may exist where moral responsibility is denied, as in 
certain cases of persons of unsound mind. But while legal re- 
sponsibility does not correspond to the popular conception of 
moral responsibility, the law is not arbitrary in imputing liability to 
persons. It proceeds upon principles, and it is in determining 
those principles that the study of the law may afford profitable 
illustrations to the moralist. 

x Cox, Principles of Punishment, p. 15. 
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In early times the conception of personality was veiled in ob- 
scurity. By ancient legislators the boundary line between per- 
sons and things was but roughly drawn. In the Mosaic code an 
attempt to punish chattels was frequently made. Thus, the ox 
which gored a man was to be put to death, 1 and the city where 
idolatry was committed was to be burned. 2 In part this con- 
fusion was undoubtedly due to the survival of the primitive be- 
lief that the man who fashioned an article imparted to it some- 
thing of his own being. During the Middle Ages, pigs, rats, and 
other animals were prosecuted in the civil and ecclesiastical 
courts. 3 In 1403, a pig was solemnly imprisoned, tried, and ex- 
ecuted in Paris for the murder of a baby. In 1474 a cock was 
burned at Basle for the crime of laying an egg. Even as late as 
1 73 1, some monks in Brazil brought an action against ants before 
their bishop and obtained judgment. Under the common law of 
England the punishment of chattels was represented by the deo- 
dand. According to that law, a personal chattel, as an ox or a 
cart, which was the immediate cause of the death of a reason- 
able creature was forfeited to the Crown, to be applied to pious 
uses by the High Almoner. The chattel did not become a deo- 
dand unless it was so presented by a jury of twelve men. This 
custom was only abolished by 19 and 20 Vict., chap. 62. 

Similarly it has only been by a very slow process that the law 
has distinguished between the person and his family or the com- 
munity in which he dwells. Primitive responsibility was corpo- 
rate, like that which still prevails among the Chinese. The en- 
tire family was responsible for the crimes of each of its members. 
The forfeiture of the property and the attainder of blood of persons 
adjudged guilty of treason or felony (only abolished 32 and 33 
Vict., chap.23), were in effect and design punishments of families 
for the crimes of their members. It was considered that the fall- 
ing tree carried down its branches with it. A person attainted 
was not only legally dead so that he could not sue in any court 
of justice, his property was forfeited and his blood was corrupted 
so that nothing could pass by inheritance to, from, or through him. 

i-Ex. XXI, 28. *£>eut. XIII, 16. 

3 Comhitt Mag., July, 1897, " Legal Proceedings against Animals." 
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In general, however, it may be said that the individual is now re- 
sponsible only for his own acts, and the law endeavors, so far as 
possible, to make the punishment fall on him alone. 

As the distinctions between persons and things, and between 
the individual and his community were clumsy and inexact, so, 
too, the distinction between person and human being was some- 
what unsatisfactory. For the purposes of the law a human 
being is not necessarily a person. In the strict legal significance of 
the word, a person is one clothed with a certain status and capable 
of having, and becoming subject to, civil rights. 1 Under the Ro- 
man law a sharp distinction was drawn between homo and persona. 
Whatever might be a man's natural capacity, if he was unable to 
exercise his reason and his will, the law would refuse to regard 
him as a person. The slave was only a res and not a persona.. 
On the other hand, there were many persona who were not 
homines. Abstract conceptions, like the state, the treasury, 
corporations, had the capacity for civil rights and were con- 
sidered by the law to be persona? The position of persons might 
vary widely. Status was the correlative of persona and indicated 
the legal standing of the person. For the full enjoyment of civil 
rights the Roman law required that a man should possess the 
tria capita, the status libertatis, civitatis, families. The man might 
suffer the loss of the status familm, the diminutio minima, or the 
loss of the status civitatis, the diminutio media, and the personality 
still continue ; but the diminutio maxima, the loss of the status 
libertatis at once abolished the personality. 3 Upon the continu- 
ance of his freedom every other right depended. 

The complex associations of life compel the jurist to take ac- 
count of many variations of personality. The moralist, when 
considering a problem, does, as a matter of fact, isolate it, 
treat it as a phenomenon with a certain limited number of rela- 
tions, thus giving it an artificial simplicity. Not so the lawyer. 
The nature of his task compels him to regard each case as pos- 
sessed of an almost infinite number of relations, as distinguished 

1 Mackenzie, Roman Law, p. 75. 

2 Sandar's Justinian, Intro, sec. 37. 

3 Kaufmann's Mackeldey's Modern Civil Law, Vol. 1, p. 131. 
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from every other case by a mass of minute details. He is forced 
to regard a multitude of phenomena ignored by the moralist. 

The Roman jurists spoke of the persona as a being capable of 
having, and being subject to, rights. But that was not the only 
meaning of the word in Roman law. Indeed, it was only its 
secondary meaning. The jurists were always true to the etymo- 
logical significance of the word. As they had borrowed the term 
from the theatre, where it had been applied first to the masks 
worn, and then to the characters represented by the actors on 
the stage, so they always applied it to indicate not so much the 
actor himself as the parts which he played in the drama of social 
life. In this sense the persona was not a man, but the relation 
sustained by him and in virtue of which he possessed civil rights. 
An individual might thus sum up in himself as many persona as 
he had legal characters. He might be persona patris, tutoris, or 
mariti, as he was regarded in his varying characters as father, 
tutor, or husband. 1 The same principle, though without the 
technical terminology, is familiar to modern law. The principle 
underlying the entire law of principal and agent, is that of trans- 
ferred personality. The human being acting in the capacity of an 
agent, is in that capacity clothed with the personality of his prin- 
cipal. Qui facit per aliumfacit per se. Only one capable of ex- 
ercising civil rights can delegate authority to another. A lunatic 
or idiot is naturally, and an infant or convict legally, incompetent 
to appoint an agent. But the agent is not required to possess 
the same qualifications as his principal. Almost any person of 
sane mind, e.g., an infant or a person attainted may be an agent. 
In the eyes of the law the agent is his principal, and the law will 
watch him jealously to see that he undertakes no duty or charac- 
ter incompatible with his position as an agent. Similarly, in the 
case of trusts, a trustee might be described as one whose person- 
ality is suspended, for he holds the legal estate as an instrument 
of the law for the performance of some definite duty rather than 
as a person. Thus it comes that an outlaw, who is one beyond 
the protection of the law and must be regarded as civiliter mortuus, 
may still legally act as an agent for a competent person, 2 or may 

iSandar's Justinian, Lib. I, Tit. III. 2 Evans' Principal and Agent, p. 16. 
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hold an estate under a trust imposed upon him before his sentence 
of outlawry. 1 At any moment a man might be in the eyes of the 
law dead, might be capable as a general agent of performing 
almost any act of life, might be an instrument of the law for per- 
forming some duty, or might even add another crime to his 
original offence. 

This complexity and the lack of a distinct technical term, cause 
much confusion. Lawyers speak of natural and artificial persons, 
of physical and legal persons. In almost every Act of Parlia- 
ment it becomes a matter of judicial interpretation as to whether 
the word ' person ' is used in the narrow popular sense or in the 
wider legal meaning, a question which can only be determined by 
the consideration of the object of the Act in question. 2 The re- 
sult of this confusion has been such that in one Act a corpora- 
tion is, in another is not, included in the term 'person.' Under 
another act a married woman is not to be considered as a person, 
while under still another women are comprised in, and entitled to 
vote under, the phrase "every person of full age." 3 

For the purposes of the criminal law, ' accountable ' may be said 
to be synonymous with rational, and ' person ' may be defined as 
rational creature. Since it is the character of the intention which 
determines the character of the act, some degree of knowledge is 
necessary in order that any act may be a crime, but that degree 
may vary according to the nature of different offences. There 
are many circumstances under which acts, which would otherwise 
be crimes, are deemed innocent. Writers on criminal law usually 
class these cases as instances of irresponsibility. Such are, for 
example, the case of the man who slays another in self-defence, 
or the sheriff who hangs a murderer. Properly, however, these 
are not cases of irresponsibility. The person committing the act 
is responsible, but the act itself is not a crime. Leaving out of 
account the anomalous cases of the sovereign, who is above the 
ordinary criminal law, and of ambassadors, who are answerable 
to a foreign jurisdiction, the only genuine cases of irresponsibility 

1 Hill, Trustees, p. 80. 

2 Pharmaceutical Soc'y vs. Lond. and Provincial Supply Ass'n, 5 App. Ca. 857. 

3 Stroud, Judicial Dictionary, Art. "Person." 
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are those of persons who, through some defect or immaturity of 
reason, are deemed incapable of knowledge. 

The first class considered as incapable of knowledge consists 
of persons of immature intellect. English law refuses to regard 
young children as rational creatures. The line is arbitrarily 
drawn at seven years. Under seven, children are absolutely un- 
able to commit felonies, and no evidence can be offered to show 
that such a child is actually possessed of a mischievous discre- 
tion. Between seven and fourteen the presumption is that they 
do not possess the requisite degree of knowledge, but that pre- 
sumption may be rebutted. Above fourteen, the child is presumed 
to be doli capax. But, whatever the age, infancy can only be 
pleaded in criminal cases as evidence of the absence of intention. 1 
It was on this supposition, that a young child is not a rational 
creature, that one of the curious distinctions of the deodand de- 
pended. If a young child fell from a stationary cart and died, 
the cart was not forfeited ; but if in the case of an adult the cart 
became a deodand. 

It is in the case of people of unsound mind that the real debate 
as to responsibility arises. The presumption is that a man is of 
sound mind until the contrary is proven. As to the degree of 
unsoundness necessary to exempt a man from the consequences 
of his acts, there has been, and still is, much uncertainty. The 
early doctrine was undoubtedly harsh and narrow. As stated by 
Lord Onslow it was : " Where a man is totally deprived of un- 
derstanding and memory, and does not know what he is doing any 
more than an infant, a brute, or a wild beast, he will be properly 
exempted from punishment." 2 That a man should only be ex- 
empted from punishment when he has no knowledge of what he 
is doing, is an extreme position. The true question at issue should 
be, not the man's knowledge of his act, but his knowledge of the 
moral and legal character of that act ; hence the second position 
laid down as the test of insanity, the capacity to judge between 
right and wrong in the abstract. Lord Mansfield thus expressed 
it : " In order to support such a defence it ought to be proved, 

1 Harris, Criminal Law, p. 27. 

2 R. v. Arnold, Collinson, Lunacy, 475; 16, How. St. Tr., 764, 765. 
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by the most distinct and unquestionable evidence, that the pris- 
oner was incapable of judging between right and wrong; that, in 
fact, it must be proved beyond all doubt that at the time he com- 
mitted the act he did not consider that murder was a crime 
against the laws of God and nature, and that there was no other 
proof of insanity which would excuse murder or any other crime. 

That in the species of madness called lunacy if such 

person be capable in other respects of distinguishing between 
right and wrong, there would be no excuse for any act of atrocity 
which he might commit under this description of derangement." 1 
This doctrine, founding the test of sanity on a man's general 
capacity of distinguishing between right and wrong, made no 
allowance for that great class of cases arising from monomania, 
temporary or partial insanity. Since 1843, a third position has 
been maintained. This lays the stress upon the man's power of 
knowing right from wrong with relation to the very act for which 
he stands accused. As stated by Stephen it is : " No act is a 
crime if the person who does it is, at the time when it is done, 
prevented, either by defective mental powers or by any disease 
affecting his mind (a) from knowing the nature and quality of his 
act ; or (b) from knowing that the act is wrong. But an act may 
be a crime, although the mind of a person who does it is affected 
by disease, if such disease does not in fact produce upon his 
mind one or other of the effects above mentioned in reference to 
that act." 2 

So much for knowledge. Since the essence of a crime consists 
in the animus with which it is committed, the absence of knowl- 
edge will excuse the act. But is there nothing else which will 
excuse it ? Suppose there is sufficient knowledge of the nature 
of the act and of its wrongfulness, but self-control is absent. In 
the article just quoted Stephen adds after (ff), " (or (c) from con- 
trolling his own conduct unless the absence of the power of control 
has been produced by his own default)." The clause is inserted 
in brackets to indicate that it is exceedingly doubtful if it is, or is 
not, law. There is no doubt about the second part of the clause. 

1 R. v. Bellingham, Collinson, Lunacy, 636 ; Shelford, Lunacy, 462. 
2 Digest of Criminal Law, Art. 27. 
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If the lack of self-control is due to the person's own act, he is still 
responsible. Voluntary drunkenness excuses no one. Equally, if 
a man of weak intellect permits himself to desire and brood over 
the death of another until the murderous passion becomes ungov- 
ernable, he cannot plead in extenuation of his act that he was 
under the influence of mental disease. Some words of Lord 
Denman might be advanced in support of the first part of the 
clause. "A person may commit a criminal act and not be re- 
sponsible. If some controlling disease was in truth the acting 
power within him, which he could not resist, then he will not 
be responsible." * But the weight of opinion is against such a 
position. To punish a man for what he cannot help doing may 
be described as ' exquisite inhumanity,' but it is none the less law. 
Where there is no real delusion as to any fact, the absence of 
motive or the presence of an irresistible impulse affords no de- 
fence. 2 

Though this may seem harsh, it is in accordance with the 
whole spirit of the law. From what has already been said it is 
evident that, in the judicial conception of the term, personality 
consists in a relation sustained by a conscious being in a certain en- 
vironment, and at once conscious of itself and of that environ- 
ment. Consciousness and relation are the essential elements. 
There is nothing more, nothing higher. The law does not de- 
mand that the person shall consider himself as opposed to his en- 
vironment, shall abstract himself from the conditions surrounding 
him, and, rising above the situation of the moment, triumph 
over the circumstances in which he is placed. Power does not 
enter into the idea. Everywhere the law is haunted by the con- 
ception of the average or ' ordinary ' man. The ordinary man 
constitutes its standard of measurement. Is the individual a per- 
son, i.e., is he conscious of himself and of the relation which he 
sustains to his environment ? If so, has he acted in that relation 
as well as the ordinary man would have done ? Should he fall 
short of that standard, the law troubles itself not one whit as to 
his power to have attained it. This conclusion is made clear 
by the consideration of several cases in which animus was en- 

a R. vs. Oxford, 9, C. and P., 525. 2 Harris, Criminal Law, p. 23. 
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tirely wanting, and where it was clearly not in the defendant's 
power to do otherwise. 

The first case is a prosecution for a commitment of a public 
nuisance. Generally a master is not liable for the wrongful acts 
of his servant, unless he has expressly commanded them, or has 
personally cooperated in them. In Regina v. Stephens, 1 however, 
it was held that, where the workmen of a defendant had stacked 
the refuse of a colliery so as to obstruct a navigable river, the 
defendant's orders to the contrary and his absence from personal 
control did not relieve him from liability. On behalf of the de- 
fendant it was urged that he was an old man, upwards of eighty, 
who, by reason of his infirmities, was unable to go to the premises 
where the business was carried on, that he had given his agents 
express orders not to place the refuse in the river, and had no 
knowledge that his orders had been disobeyed. Still it was held 
that the interests of the public were paramount. The action of 
his servants had become prejudicial to the public, and, despite 
his lack of power, he was held liable. 

The other case is one of neglect of official duty. Courts have 
always been lenient to the failings of magistrates. Lord Mans- 
field declared that he would always lean towards favoring them. 
"If their judgment is wrong yet their heart and intention pure, 
God forbid that they should be punished." 2 But this does not 
apply when there has been a positive failure to perform some 
plain duty. Kennet was the Lord Mayor of London who failed 
to employ the military to suppress the Gordon Riots. On his 
trial for criminal neglect of duty, Mr. Erskine eloquently argued 
in his defence that while the Lord Mayor had the inclination to do 
his duty, in the moment of trouble he was so overcome by terror 
as to be incapable of action ; his mind was distracted by threatened 
criminal proceedings and the horrors of massacre and murder. 
But the court replied that it is no defence in law to say that the 
defendant was not a man of sufficient capacity for the emergency ; 
he occupied a position where the law demanded that he should 

i L. R., I, Q. B., 702 ; 35 L. J. Q. B., 251. 
2 R. vs. Young I, Burr, 556. 
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be a man of ordinary firmness and, not being able to produce the 
justification of such a man, he must be found guilty. 1 

But while the law never permits a man to fall below the stand- 
ard of the ordinary man, it never requires him to rise above it. 
A man coerced by a mob may join in many of their criminal 
acts without guilt. Similarly some acts done under pressure of 
necessity are excusable. A man may be so situated that, to 
avoid suffering some evil, he must inflict an evil. In such cases, 
if the evil inflicted is not disproportionate to the evil avoided, it 
will be excused. Self-sacrifice is not a legal duty ; hence, in cases 
of shipwreck, where two men struggle for a plank, the successful 
man is held innocent of the death of the other, or where a boat is 
too full of passengers to float and some are thrown overboard, 
the survivors are not guilty of murder. The question is not 
whether some shall die, but whether any shall live. The prin- 
ciple is very indefinite and each case must be decided when it 
arises on its own merits. Its operation is confined within very 
narrow limits. It does not extend to the case of shipwrecked 
sailors who kill one of their number in order to eat his body. 2 

The consciousness of wrongdoing is the essential element in 
responsibility under the law. The power of the criminal to do, 
or to refrain from doing, the act complained of, is a matter of no 
importance. Personality is, for the law, conscious being in rela- 
tion to a certain environment. Consciousness and position are 
both necessary to it, indeed the relation between them is person- 
ality. Granted a certain position, the law neither permits the 
human being in that position to fall below, nor requires him to 
rise above, a certain standard. Such is legal responsibility. 

T. Wardlaw Taylor, Jr. 

'R. v. Kennet 5 C. and P., 254; R. vs. Pinney, 3 B. and Ad., 947. 
2 See Stephen, Digest of Criminal Law, Art. 31, 32. 



